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Abstract:  

The aim of this research is to explain the restorative justice model as an effort to functionalize 

criminal law enforcement in environment crimes to preserve the environment. This research 

uses a normative law approach. This research uses analytical descriptive because it will 

describe a reality and facts which related to environment crimes and then analysed using 

various theories and regulations that are closely related to the problems raised. The result of 

this research, restorative conferencing model is more suitable to be applied in environment 

cases because this method is considered quite fair because it involves the perpetrators, victims, 

their families and other parties involved in a crime, jointly seeking a solution to the crime. The 

conclusion of this research is the success of the restorative conferencing model in the form of an 

agreement as a concrete effort in order to ensure environmental sustainability and realize 

ecological justice. This model agreement can be in the form of compensation to the community, 

actions to restore the environment that has been damaged/polluted, certain actions to  prevent 

damage/pollution and actions to prevent negative impacts on the environment. 

Keywords: Model, Restorative Justice, Criminal law, Environment crimes. 

Abstrakt: 

Cieľom tohto výskumu je vysvetliť model restoratívnej justície ako snahu o funkcionalizáciu 

presadzovania trestného práva v environmentálnych trestných činoch s cieľom chrániť životné 

prostredie. Tento výskum využíva normatívny právny prístup. Tento výskum využíva analytickú 
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deskriptívu, pretože popíše realitu a fakty, ktoré súvisia s trestnými činmi v oblasti životného 

prostredia a následne ich analyzuje pomocou rôznych teórií a predpisov, ktoré úzko súvisia s 

nastolenými problémami. Výsledkom tohto výskumu je model restoratívnej konferencie, ktorý je 

vhodnejší na použitie v prípadoch životného prostredia, pretože táto metóda sa považuje za celkom 

spravodlivú, pretože zahŕňa páchateľov, obete, ich rodiny a ďalšie strany zapojené do trestného 

činu, ktorí spoločne hľadajú riešenie trestného činu. Záverom tohto výskumu je úspech modelu 

restoratívnej konferencie vo forme dohody ako konkrétneho úsilia s cieľom zabezpečiť 

udržateľnosť životného prostredia a realizovať ekologickú spravodlivosť. Táto vzorová dohoda 

môže mať formu kompenzácie komunite, akcií na obnovu poškodeného/znečisteného životného 

prostredia, určitých akcií na predchádzanie škodám/znečisteniu a akcií na predchádzanie 

negatívnym vplyvom na životné prostredie. 

Kľúčové slová: Model, Restoratívna justícia, Trestné právo, Trestné činy proti životnému 

prostrediu. 

Introduction 

The environment in Indonesia which is bestowed by God Almighty to the 

Indonesian Nation and People is a blessing from Him and its capabilities must be 

developed and preserved so that it can become a source and support for life for the 

Indonesian Nation and People as well as other creatures, for the sake of continuity and 

improvement of the quality of life. Nowadays environmental problems arise because 

of human carelessness in environmental management. [1] 

The environment as a place to live will feel crowded and uncomfortable. Thus, 

environmental damage will threaten not only the sustainability of development itself 

but will also threaten human existence. According to Sudharto P. Hadi there are four 

principles to realize sustainable development which include: 

1. Fulfilment of basic needs (fulfilment of human needs), 

2. Maintenance of the environment (maintenance of ecological integrity),  

3. Social justice in the form of justice for future generations, 

4. Opportunity for self-determination which includes elements of participatory 

democracy. [2] 

The active participation of the community in the environmental field that is 

growing today, if captured positively, will be able to help ease the burden on the 

government, such as improving policy formulation, expanding alternative planning, 

investment options, and management decisions. The role of the community can also 

assist the government's task in planning and monitoring in the field of environmental 

management. To realize environmental management that is environmentally sound and 

sustainable, it is necessary to have a policy and establish environmental management 

programs that involve and for the welfare of the community at large. If not 

implemented, it can be ascertained that pollution and environmental damage will 

occur. [3] 

Currently, environmental damage has become a very troubling problem for 

humans and has become a global issue in the current era. Therefore, the community 

together with the government are intensively making efforts in overcoming the 

problems of environmental damage that occur. These efforts aim to create a clean 
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environment that can be enjoyed by every living creature and is expected to preserve 

environmental functions, so that it will continue to prioritize the principle of 

sustainability, where environmental functions will continue to be used for generations 

to come. 

Development always causes changes to the environment. Some of these changes 

were already planned, but some were not. In detail, the plan is not yet stable, in fact, 

development activities tend to always experience changes that are no longer small -

scale, both regarding the extent of activities and their intensity. With a reality like this, 

it can be said that environmental problems that occur more often arise because of the 

side effects of a development. Various kinds of industrial and technological activities 

that exist today, if not accompanied by a good waste management program, will allow 

water pollution either directly or indirectly. [4] 

There are problem of environment itself that can be defined basically as “changes 

in environment directly or indirectly that can be causes a negative impact in health and 

human welfare”. Polluted environment directly or indirectly will gradually cause 

environmental damage. There are two kinds of environmental damage: 

1. The damage that causes by nature and human actions 

2. Causes of pollution from water, air, and land. [5] 

Thus, this problem will result in losses to the local community, besides that it 

will have a negative impact on both the Government and the State of Indonesia. To 

resolve the problems of those who have polluted the environment, it is carried out 

through legal channels that have been determined as well as possible in the existing 

laws and regulations. This is done so that there is no arbitrariness for all parties, 

whether they are suspected of being polluters or those who are suffering.  

The environmental damage and pollution that occurring in all types of natural 

resources such as forest, water, land, mining and air resources have reached a crisis 

stage. It is said to be a crisis because the condition has become so damaged and 

dangerous, while both preventive and repressive control efforts are not running wel l. 

Pollution of water, air, illegal logging, wildlife trade continues. The law seems unable 

to be a controlling instrument. [6] 

The problem that occurs at this time is when there are allegations of 

environmental crimes, law enforcement immediately applies criminal law instruments 

so that the principle adopted is ultimum remidium but what is implemented is primum 

remidium. Excessive use of criminal law results in neglected efforts to restore 

environmental sustainability in the criminal justice system because law enforcement 

focuses on punishment rather than recovery. The following secondary data shows the 

dominance of the use of criminal law in resolving environmental cases.  

In handling environmental cases in 2015-2017, there was an increase in the 

number of cases from 2015 to 2016 and in 2017 as many as 75 cases. The handling of 

environmental crime cases as the data above shows that law enforcement on 

environmental crimes is dominated by the courts (litigation). This litigation route uses 

two legal instruments, namely criminal and civil but the majority 95% use criminal 

instruments. For outside the Court (non-litigation) using administrative law 
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instruments and mediation. However, if both methods fail, it will be resolved 

criminally. 

The restorative justice approach is a thought that responds to the development of 

the criminal justice system by focusing on the need for the involvement of the 

community and/or victims who have been excluded from the mechanisms that work in 

the current criminal justice system. On the other hand, the restorative justice approach 

is also a new framework of thinking as part of the functionalization of criminal law in 

responding to a crime. [7] 

The using the concept of restorative justice in the settlement of environmental 

cases is to function criminal law by means of penalties that provide benefits to the 

environment and avoid the accumulation of more and more cases. The settlement of 

environmental crimes is seen as not in favour of justice for the victims of society and 

the environment. 

Looking at the problems above, the functionalization of criminal law through the 

idea of restorative justice is interesting to discuss and analyse in this study to provide 

an offer of a model for solving environmental cases that is fair and beneficial for all 

parties. 

The problem that is applied in this research is how the restorative justice model 

can be applied as an effort to functionalize criminal law enforcement in tackling 

environmental crimes to preserve the environment?  

Literature Review 

Criminal Acts 

Based on the literature, the meaning of "strafbaar feit" there are many terms 

including, criminal acts, criminal events or offenses. The term crime is the term most 

often encountered as a standardized term. A criminal act is an act that fulfils the 

formulation given in the criminal provisions. In order for an act to be declared a 

criminal act, the act must be in accordance with the formulation given in the 

provisions of the law. [8] 

According to Pompe, Theoretically, criminal acts can be formulated as "a 

violation of norms (disruption to the rule of law) which has intentionally or 

unintentionally been committed by an actor, where the imposition of punishment on 

the perpetrator is necessary for the maintenance of legal order and guaranteeing the 

public interest". Furthermore, Pompe said that according to positive law, a criminal act 

is actually nothing but an act which according to a formulation of the law has been 

declared as an act that can be punished. [9] 

 

Environment criminal acts 

In Law No. 32 of 2009 concerning the Protection and Management of the 

Environment, several acts that qualify as a criminal act or environmental crime are 

formulated. The crime is formulated in several norms of the Environmental Protection 

and Management Act, including: 
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1. Perform actions that result in exceeding air quality standards. Water Quality 

Standards, Seawater Quality Standards, or Environmental Damage Standard Criteria. 

2. Negligence results in the exceeding of Ambient Air Quality Standards, Water Quality 

Standards, Seawater Quality Standards, or Environmental Damage Standard Criteria. 

3. Violating the Wastewater Quality Standards, Emission Quality Standards, or 

Interference Quality Standards. 

4. Releasing and/or Circulating Genetically Engineered Products to Environmental 

Media which are in conflict with the Laws and Regulations or Environmental 

Permits. 

5. Management of Hazardous and Toxic Waste (B3) without a permit 

6. Producing B3 waste and not managing it. 

7. Dumping Waste and/or Materials to Environmental Media Without Permission 

8. Importing Waste into Indonesian Territory 

9. Importing B3 Waste into the Territory of the State of Indonesia 

10. Importing B3 Prohibited According to Prevailing Laws into Indonesian Territory 

11. Burning the Land 

12. Conducting Business and/or Activities Without Having an Environmental Permit 

13. Prepare Amdal without having a Competency Certificate for Amdal Composer 

14. Issuing Environmental Permits Without Being Completed with Amdal or UKL-UPL 

15. Not Supervising the Person in Charge of Business and/or Activity Against 

Legislation and Environmental Permits 

16. Provide fake information, misleading, omitting information, broken information, or 

provide the false information that needed in supervision and law enforcement related 

with protection and management of the Environment. 

17. Do not carry out government coercion. 

18. Prevent, hinder, or thwart the implementation of the duties of the Environmental 

Supervisory Officer and/or Civil Servant Investigating Officer. 

 

System sanction in Law No. 32 of 2009 concerning protecting and management of 

the environment 

 In law of the protection and management of the environment called some of 

criminal sanction, such as: 

1. Criminal sanction 

a. Imprisonment 

The minimum sentence of imprisonment that is threatened to criminal act 

on protection and management of the environment is one years, meanwhile, 
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the maximum sentence is fifth teen years. If the criminal act carried out by a 

business entity, the threat of an imprisonment imposed on the giver of the 

order or the leader of crime is increased by one third. [10] 

b. Fines 

The minimum sentence of fines that is threatened to criminal act on 

protection and management of the environment is Rp. 500.000.000; (five 

hundred million rupiah), meanwhile the maximum sentence is Rp. 

15.000.000.000; (fifteen billion rupiah). If an environmental crime is 

committed by a business entity, the threat of a fine imposed on the giver of the 

order or the leader of the crime is increased by one third. [10] 

c. Action sanctions 

Sholehuddin stated that action sanctions are sanctions that are anticipatory 

rather than reactive to perpetrators of criminal acts based on the philosophy of 

determinism in various forms of dynamic sanctions (open system) and non-

suffering specifications or deprivation of liberty, with the aim of restoring 

certain conditions for both the perpetrator and the perpetrator. victims, whether 

individuals, public or civil legal entities. [11] 

Action sanctions in the form of an obligation to do what is neglected without 

rights are basically somewhat similar to other forms of action sanctions, namely 

repairs due to criminal acts committed because both forms of action sanctions both 

emphasize a certain action by a corporation that is proven to have committed a crime. 

The only difference is that action sanctions in the form of reparations due to criminal 

acts are broader in nature. He could have been imposed by a judge on corporations that 

committed corporate crimes in general, not only on the corporation's negligence on the 

obligations that should have been carried out. While action sanctions are in the form of 

an obligation to do what is neglected without rights, the scope is only on the 

negligence committed, which is an obligation. 

 

The concept of environment law enforcement 

Regarding the protection and management of the environment, it certainly cannot 

be separated from the aspect of law enforcement. Law enforcement in question is law 

enforcement within the framework of Law no. 32 of 2009 concerning Environmental 

Protection and Management. 

Conceptually, the essence and meaning of law enforcement lies in the activity of 

harmonizing the relationship of values outlined in solid and embodied rules and 

attitudes of action as a series of final stage value elaborations, to create, maintain, and 

maintain peaceful social life. [12] 

In essence, law enforcement in the context of environmental protection and 

management aims to prevent shrinkage and deterioration of environmental quality. 

Enforcement of environmental law is closely related to the ability of the apparatus and 

the compliance of citizens with applicable regulations, which cover three areas of law, 

namely administrative, criminal, and civil. The definition of environmental law 

enforcement is put forward by Bizezeveld as follows: 
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Environmental law enforcement can be defined as the application of the legal 

governmental powers to ensure compliance with environmental regulation, by means 

of: 

a. Administrative supervision of the compliance with environmental regulations 

(inspection) (=mainly preventive activity); 

b. Administrative measures or sanctions in case of non-compliance (corrective 

activity); 

c. Criminal investigation in case of presumed offences (=repressive activity); 

d. Measures or sanction in case of offences (=repressive activity);. [13] 

 

Restorative Justice 

The emergence of the idea of restorative justice cannot be separated from the 

existence of a view that previously dominated the criminal system, namely the 

retributive view. In retributive justice, there is no place for victims to issue 

punishment. This theory emphasizes retaliation which is reflected in imprisonment. 

Retributive justice is a theory of justice that considers the law, if proportionate, to 

constitute a morally acceptable risk as a crime, with a view to the satisfying and 

psychological benefits that can be bestowed on the injured party, friends, and society. 

Meanwhile, restorative justice is an approach to justice that focuses on the needs 

of victims, perpetrators, and the communities involved, not satisfying abstract legal 

principles or punishing perpetrators. Victims take an active role in the process, while 

perpetrators are encouraged to take responsibility for their actions, to correct the things 

that harm them, by apologizing, returning stolen money, or community service.  [14] 

The new approach, called restorative justice, emerged as a response to the 

criminal system whose focus is only on how to punish and imprison someone who 

commits a crime. Restorative justice aims to change the direction of criminal law by 

changing its focus on the needs of victims and improving public order rather than 

simply imprisoning someone. 

Restorative justice is a new movement in the field of victimology and 

criminology. Acknowledging that crimes caused injury to people and society, it 

affirmed that their court repairs were injured and that the parties were allowed to 

participate in the process. Therefore, restorative justice programs allow victims, 

perpetrators and affected members of the community to be directly involved in 

resolving cases. The position of the parties is very central in the criminal just ice 

process, with government and legal professionals serving as facilitators of the system 

aiming at accountability, reparations to victims and full participation by victims, 

perpetrators and the community. [15] 

The efforts to implement restorative justice in tackling environmental crimes in 

the context of the purpose of punishment are to provide opportunities for perpetrators 

to correct mistakes by taking actions in the form of improving the environment that 

has been damaged by criminal acts. Viewed from the perspective of victims of 

restorative justice, they try to pay attention to the community and the environment as 
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victims of criminal acts who are directly affected by the company's exploitation 

activities. 

 

Research Method 

This research uses normative law approach. This approach is depend on 

researcher’s conception about positive law, Wignjosoebroto stated that law is not only 

as a norm or method of law in the form of written legislation, but also the principles 

and decisions of judges that are followed or complied by society. [16] In this research, 

the researcher will study the norms/methods in Law No.32 of 2009 on the protection 

and management of the Environment Law No.8 of 1981 on the Law of Criminal 

Procedure, Criminal Code, Law No. 48 of 2009 on Judicial Power. Besides that, it also 

examines the principles of law and court decisions related to the application of 

restorative justice to environmental crimes in the criminal justice system. [12] 

This research uses analytical descriptive because it will describe a reality and 

facts related to environmental crimes and then analysed using various theories and 

regulation that are related with the problems raised.  

The type of data used in this study is secondary data sourced from: 

1. Materials for Law No. 32 of 2009 concerning Environmental Protection and 

Management, the Criminal Code (KUHP), Law No. 8 of 1981 concerning the 

Criminal Procedure Code, Jurisprudence of the Supreme Court, 

2. Secondary legal materials that can provide explanations for primary legal 

materials such as books, journals, papers, and other scientific works. 

3. Tertiary legal materials that can provide instructions and explanations for 

primary and secondary legal materials such as the Qur'an and Hadith, legal 

dictionaries, magazines, encyclopaedias. 

Technique of collecting data in this research uses a literature study, namely 

analysing scientific theoretical reading sources such as books, accredited scientific 

journals, papers that have been in seminars so that they can be used as a basis for 

research in analyzing the problems raised. 

 

Result and Discussion 

Restorative Justice Model Restorative Justice Model Efforts to Functionalize 

Criminal Law Enforcement in Environment Crimes 

Essentially, functionalization of criminal law is an effort so that criminal law can 

be functioned or implemented. In relation to the prevention of environmental crimes, 

the functionalization of criminal law means efforts to function criminal law in tackling 

environmental crimes. Environmental crimes are complex, given many regulations and 

lengthy settlement processes as well as the evidentiary process.  

The application of the restorative justice concept in environmental crimes is not a 

concept that comes immediately but is based on various opinions that expressed by 

legal experts. The concept of restorative justice is not in practice it is possible to apply 
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it to certain criminal cases, especially those whose settlement requires compensation 

and recovery. Environmental crime is one type of crime that demands restoration of a 

damaged or polluted environment, the environmental crime is seen as a serious crime 

that needs to use criminal sanctions in order to provide a deterrent effect. 

Theoretically, based on the theory put forward in the previous chapter, the restorative 

justice approach has several models that can be used by law enforcement officers to 

tackle environmental crimes. Some of these restorative justice models are: 

1. Victim-Offender Mediation 

The process is carried out by bringing together perpetrators and victims and is 

attended by a mediator who is trained and used to handle legal disputes between the 

parties. This model is widely used in criminal cases with relatively small losses. The 

perpetrator-victim meeting aims to reduce the accumulation of cases and facilitate the 

healing process for the environment. This model has a lot of success in foreign 

countries such as New Zealand and Canada. 

2. Family Group Conferencing 

This model involves broad participation rather than perpetrator-victim 

mediation, because it adds people who are related with main parties such as friends, 

family, and professionals. This model is designed to plan cooperative decision-

making to rebuild fractured social networks. 

3. Restorative Conferencing 

As the group conferencing, this model requires wider participation, as a 

response to crime. This technique is voluntary from the perpetrator, the victim’s 

family of the parties, friends to achieve restitution (compensation). Restorative 

conferencing is used at every stage of the criminal justice process. This model was 

first introduced in New Zealand. [17] 

4. Community Restorative Boards 

In Canada, this model is called as community justice committee by forming 

small groups that have been prepared in advance with intensive training as face-to-

face meeting. The police can refer to before determining the status or they can go 

outside the legal system. [18] 

Based on some of the models described above, it can be an alternative way for 

law enforcement officers to be able to make choices in resolving environmental 

criminal cases before being tried through the courts. The Court Mechanism, which has 

so far been seen as not providing satisfaction with the expectations of justice, which is 

expected by the affected community, has new hope with other alternatives that can be 

practically applied. 

In the context of the functionalization of criminal law regulations, one can choose 

and determine one of the existing restorative justice models to be applied, if one has to 

take a policy of resolving criminal cases of pollution and environmental destruction by 

using one of the restorative justice models as an effort to maintain the restoration of 

the preservation of the damaged environmental function or polluted. [19] 
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The restorative conferencing model can be an option that can be used as a means 

of resolving environmental crimes. Some of the arguments that can be used to apply 

the restorative justice model in environmental cases are: 

a. Involve a wider range of participants than perpetrator-victim mediation; 

b. Able to direct the orientation of settlement in the form of compensation and 

restoration of environmental sustainability; 

c. Easy to apply at every stage of the criminal justice process; 

d. This model has been widely developed in many countries for various crimes. 

The restorative conferencing model can bring together the interests of 

perpetrators, victims (community and the environment) as well as relevant authorities 

such as the Ministry of Environment, Provincial/District/City environmental services 

and law enforcers to form consensus deliberation forums (restorative meetings) to find 

solutions to the problem. environmental damage caused by the perpetrator's actions. 

By applying this model, the efficiency of environmental law enforcement can be 

carried out and does not take a long and protracted time. However, in order to avoid a 

differences of opinion and minimize failure in making agreements, it is necessary to 

involve a mediator who is trained and able to calculate the ecological losses that are 

damaged and polluted due to environmental crimes in a professional, objective and 

transparent manner. [13] 

Restorative conferencing is suitable to be applied in environmental cases because 

this method is considered quite fair. The criteria for this method are considered fair 

because it involves the perpetrators, victims, their families and other parties involved 

in a criminal act, jointly seeking a solution to the crime and its implications, 

emphasizing reparation, not retaliation. 

Schematically, the author can make a plot of environmental dispute resolution 

using a restorative conferencing can be seen in the picture below: 
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Fig 1. Flow of environmental dispute resolution through restorative conferencing 

 

The figure above describes the flow of environmental dispute resolution using a 

restorative conferencing between the perpetrator and the victim. As an alternative 

method, the restorative conferencing has 2 (two) possibilities, namely success or 

failure. If the mediation is successful and the parties agree, then the perpetrator must 

carry out his legal responsibilities as shown in the picture above, but on the other 

hand, if the mediation fails, the victim can proceed to court for criminal resolution. 

The use of restorative conferencing in the picture above wants to place criminal law as 

a last resort in accordance with the ultimum remidium principle, which is applied if 

the settlement of disputes outside the court is not successful. 

Restorative conferencing can be said as a mediation process, mediation is a way 

of resolving disputes, where the disputing parties hold deliberation to find solutions, 

facilitated by the mediator. The disputing parties consist of representatives or persons 
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in charge as well as representatives from the community regarding the losses suffered, 

in this case the party acting as a mediator is impartial. [20] 

Based on the explanation above, the restorative conferencing is one way to 

answer the problem of criminal behaviour by balancing the needs of community, 

victims, and perpetrators. The community is an important part of the restorative justice 

process because (i) criminal acts can originate from patterns of relationships and social 

conditions of the community; and (ii) prevention of crime is in some ways the 

responsibility of the community (together with the central and local governments in 

developing social policies) to improve the conditions that cause criminal acts.  

 

Conclusion 

 The restorative justice model as an effort to functionalize criminal law to 

enforcement environment crimes is applying restorative conferencing model, a model 

that requires the participation of perpetrators (individuals/corporation), victims 

(community and environment), mediator, police investigators and PPNS voluntarily 

seek a peace agreement. The success of the restorative conferencing model in the form 

of an agreement is a concrete effort to ensure environmental sustainability and realize 

ecological justice. This model agreement can be form of compensation to the 

community, actions to restore the environment that has been damaged/polluted, certain 

actions to prevent damage/pollution and actions to prevent negative impacts on the 

environment. On the other hand, if the restorative meeting fails, the victim 

(individual/community/environmental organization) can choose a criminal law 

enforcement mechanism. 
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